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1 Introduction

The Bills and Legislation Committee has completsdréview of the Evidence Bill
2009 introduced in the House by the Minister fostibe and Legal Affairs. The Bill
was submitted to the Speaker through the Clerkattident as required under the
Standing Orders The Speaker examined the Biéind authorised it to be introduced

in the current Parliament meeting.

According to government business for the curredt(Imeeting of Parliament, the
Bill was read a first time on 17 June 2009. Accogdio Government Business the
Bill is set down for second reading on Tuesday @®J2009. On 22 June 2009, the
Bills and Legislation Committee considered the Billd heard evidence from a range
of stakeholders. Following its review, the Comnattaakes this report to Parliament,
with recommendations, for the information of Menseand for Parliament’s

consideration.

Terms of Reference

Pursuant to its mandate under tB&anding Orderghe terms of reference of the
Committee in this instance is to examine tadence Bill 2009and to report its

observations and recommendations on the Bill ttidPaent.

Functions of the Committee

The Bills and Legislation Committee (the Committeepstablished und&tanding
Order 71, an Order made pursuant to @enstitutiorf, and has, under that Order has

the functions, together with the necessary powedischarge such, to:

(@) examine such matters as may be referred to it byiaRent or the
Government;

(b) review all draft legislation prepared for introdioct into Parliament;

! Standing Orde#4 (1).

2 As required bystanding Orde#5 (1).

% Section 62Constitution of Solomon Island978.
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(c) examine all subsidiary legislation made under argt 0 as to ensure
compliance with the Acts under which they are made;

(d) monitor all motions adopted by Parliament whichuiegjlegislative action;

(e) review current or proposed legislative measuresht extent it deems
necessary;,

(H examine such other matters in relation to legistathat, in the opinion of
the Committee require examination; and

(g) make a written report to each Meeting of Parliameaontaining the
observations and recommendations arising from themr@ittee’s
deliberations.

Membership

The current members of the Bills and Legislatiom@uttee (§' Parliament) are:

Hon. Severino Nuaiasi, MP (Chair)

Hon. Manasseh Sogavare, MP
Hon. Siriako Usa, MP

Hon. Isaac Inoke Tosika, MP

Hon. Augustine Taneko, MP
Hon. Nelson Ne’e, MP

Hon. Japhet Waipora, MP
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2 Policy Background

Purpose of the Bill

The policy objectives of thEvidence Bill 2009may be summarised as follows:

The object of the Evidence Bill 2008 [sic] is tapide a modern, comprehensive statement
of the law of evidence to be applied in Solomorandls courts. The Bill codifies many

aspects of the evidence of law and imposes strictonsistency and predictability.

Previously, the law of evidence was a large cadlhecof rules developed over the centuries
by the courts of common law jurisdictions on a chgecase basis. The Bill reduces this
huge mosaic of common law into one, plain languagéing it easier to find and simpler
to understand, leading to a more consistent andiqiadle application of the rules by the

courts.

The Bill provides the legal framework which enabiles court to determine how evidence
may be offered, whether it will be taken into acuband how to decide the factual issues
on the evidence. The Bill provides a mechanism tfegse purposes which carefully

balances the interests and needs of individugllitis, the society, investigating agencies,

prosecuting authorities and the courts.

The Bill is not an exhaustive code and it presemhescommon law and other statutory
provisions where it is appropriate or where thossas are clear and settled. The Bill is
structured so that the provisions are logicallyasétin the order in which matters would be
expected to emerge in a trial. The Bill makes thw bf evidence as clear, simple and

accessibly as possible to facilitate the fair, pared timely resolution of disputes.

The Bill reforms some aspects of the common lavesuf evidence to recognize new
technology and provides practical means to preseidence in documentary form or from
outside the jurisdiction. It reforms the law of @enhce to conform with international
obligations relating to human rights, and the gbt women and children. It provides a
means to protect vulnerable witnesses. It coddias clarifies rules of evidence relating to
competence, compellability, identification, hearsagnfessions, unfavourable witnesses

and privilegé.

* See the Explanatory Memorandum attached to theBige 93.
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Background

Since independence, Solomon Islands courts andl pegetitioners have been relying
on a combination of English statutes, local legista and common law cases as
Solomon Islands’ law of evidence. As a British Rotbrate, Solomon Islands did not
have its own comprehensive legislation on the lawvidence. At independence, the
framers of theConstitution of Solomon Island978 tried to ensure that the new
country could continue to rely on the English lawsgil such time that the country

was able to come up with its own legislation.

Thus, section 76 of théonstitutionprovides:

Until Parliament makes other provision under thecpding section [section 75] the
provisions of Schedule 3 to this Constitution shiadlve effect for the purpose of
determining the operation in Solomon Islands —

(a) of certain Acts of the Parliament of the United g@om mentioned therein;

(b) of the principles of common law and equity;

(c) of customary law; and

(d) of the legal doctrine of judicial precedent.

Schedule 3 stipulates:

1. Subject to this Constitution and to any Act of Ramlent, the Acts of the Parliament of
the United Kingdom of general application and imcéoon %' January 1961 shall have
effect as part of the law of Solomon Islands, vétith changes to names, titles, offices,
persons and institutions, and as to such otherrmdband non-substantive matter, as may
be necessary to facilitate their application to ¢tireumstances of Solomon Islands from

time to time.

2. (1) Subject to this paragraph, the principles anésrof the common law and equity shall

have effect as part of the law of Solomon Islasdsg in so far as —

(a) they are inconsistent with this Constitution or #wgy of Parliament;

(b) they are inapplicable to or inappropriate in thewnstances of Solomon Islands from
time to time; or

(c) in their application to any particular matter, thexg inconsistent with customary law

applying in respect of that matter.

4. (1) No court of Solomon Islands shall be bound by decision of a foreign court given
on or after ¥ July 1978.
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Read together, section 76 and the relevant partScbedule 3 have the effect of
making UK statutes of general application which evenacted in the UK prior to 1
January 1961 part of the laws of Solomon Islandsre/tthere is no local equivalent;
and of making principles of common law and equiytf the laws of the land but
only those principles contained in UK cases (ansesafrom other common law
jurisdictions) prior to independence. Principlesvaleped in the UK after

independence does not form part of the laws ofr8otolslands.

In terms of the law of evidence, given that theraswio single piece legislation
pertaining to the law of evidence prior to indepamck, relevant UK statutes
continued to apply, supplemented by common law eqgdity judgements that

interpreted and applied such statutes. Howevert ofakhose UK statutes have since
1961 been repealed and the principles of commonalaavequity modernised in the
period post 1978. However because of the two dudates referred to above,

Solomon Islands continued to rely on pre-1961 Uitwges and pre-1978 UK cases

for guidance in relation to the law of evidence.

Key statutes that Solomon Islands has been relgmgnclude theEvidence Act
1843, theEvidence Acl84%, theEvidence Acl851, theEvidence Amendment Act
1853, the Documentary Evidence A&B6&, the Evidence Further Amendment Act
18697, theEvidence Ac1877, theDocumentary Evidence At882%, theCriminal
Evidence Actt8983 and theEvidence Actl938“ A large body of precedent (court
cases) also developed in England between 1843 888 1o supplement these

statutes. Additionally, other rules relating to dmnce were contained in the

> Contains rules such as those permitting defendariie cross-examined.

® Contains rules including those dealing with thenasibility of certain public documents and judicia
documents as evidence.

" Contains rules relating to competency and compiitiaas witnesses of parties to a case (except in
criminal cases); inspection of documents; foreigitgements and documents; proof of previous
convictions; certification of public documents; aadiministration of oaths by authorised bodies.

8 Contains rules relating to competency and compiitia of the spouses of parties to a case (except
criminal cases) and the privilege of communicatiorale during marriage.

° This sets out rules on the mode of providing éeméficial documents such as royal proclamations
and orders.

19 This deals with the competency of parties in @ @abreach of promise to marry, and adultery.

" This deals with the competency of parties in éertigpes of cases (relating to public nuisance on
roads, rivers and bridges).

12 This statute deals with the effect of documenitsted by the Queen’s or Government’s printers.

13 This deals with the competency of witnesses imicral cases, evidence of persons charged, right of
reply and calling of spouses in certain cases.

1 This sets out rules the admissibility of writteatsments, the weight to attach to such statenzents
presumptions relating to documents more than 26syad.
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procedures of colonial courts having jurisdictiam the British Solomon Islands
Protectorate. One such is thiéigh Court (Civil Procedure) Rule$964°. Together,
these two sources of law (statutes and common Ilsmgplemented by court rules,

comprised the law of evidence at independence.

As such, since that time, in trials, the judiciamyd legal practitioners needed to be
well versed in a wide set of rules on evidencetspad across a number of UK
statutes and thousands of cases from earlier ¢estWhilst the United Kingdom has
modernised its laws, Solomon Islands could not b&eaof the dates fixed by
Schedule 3 of the&onstitution For that reason, the law of evidence in Solomon
Islands was unable to keep up with rapidly changgetnology relating to documents
and communications and changes in society thatiregjuhe needs, rights and

vulnerability of certain witnesses to be recogniaethw.

The situation was compounded further by local enants that dealt separately with
different areas of evidence law but which were fficiently linked. For instance
there are rules relating to evidence in such lag®h as theAffiliation, Separation
and Maintenance At the Arbitration Act’, the Commission of Inquiry A% the
Court of Appeal Act and Rufés the Criminal Procedures Cod& the Crown
Proceedings A&, the Documentary Evidence A6t the Local Courts AZE, the
Magistrates Court Act and Rufésthe Deportation Act’, the Trade Disputes Att
the Interpretation and General Provisions Aftthe Leadership Code (Further
Provisions) A¢, the Ombudsman (Further Provisions) Attthe Custom Land
Records AZP, the Customs Recognition ABD00 and theé\doption Act2004. These

Acts either deal with the use of documents as eaeer proof of such in court; or

15 Introduced through the/estern Pacific (Courts) Order in Coundi961.
16 Chapter 1, Laws of Solomon Islands, 1996 Revision

7 |bid, Chapter 2

18 |bid, Chapter 5

9 |bid, Chapter 6

2 |bid, Chapter 7

2 |bid, Chapter 8

22 |bid, Chapter 10

2 |bid, Chapter 19

4 |bid, Chapter 20

% |bid, Chapter 58

% |bid, Chapter 75

%7 |bid, Chapter 85

28 |bid, Chapter 86

29 |bid, Chapter 88

% |bid, Chapter 132
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provide court-like powers and procedures to otmdrubals to call and examine

witnesses or documents.

Within the first decade of independence then, #hedf evidence existed in a number
of UK statutes, at common law and certain localslegion and court rules. Under this
regime there was always a high risk of overlaps iandnsistencies in the law. The
state of the law of evidence was also such thatldlgeperson (including police

investigators) was unlikely to clearly understahd taw relating to evidence. This
was clearly inconsistent with principles of fairagfransparency or accountability. It
also meant that the ordinary citizen could not ilgadr easily access the law of

evidence due to the complications that entailec&enenind the legal technicalities.

This was a situation that perhaps the courts cddde rectified through re-
interpretation of old rules. It appears howevert tBalomon Islands courts were
reluctant to do this and preferred that Parliantakeé the lead. The only major action
taken within the judiciary until now was the comroement of theSolomon Islands
Courts (Civil Procedure) RuleB007, made by the Rules Commifftee’hese Rules
superseded thidigh Court (Civil Procedure) Rules964 and outlines rules relating to

evidence in civil proceedindfs

However, as early as 1987, the need to have a edrapsive set of rules on evidence
was recognized and acted upon. In that year, adeBee Bill was drafted and
circulated to members of the Solomon Islands BasoBmtion but it was not
proceeded with. In 2005, the same draft was againtg a committee of the Bar
Association to review and work on, including sudgdschanges that may be
required. That Committee prepared and submitted2&01lpage report in August
2006. The report contained 269 recommendationst rEp@rt was considered by the
Ministry of Justice, following which a further dtafas prepared taking into account
the committees’ recommendations. The second dra# tlven circulated within the
Ministry and other stakeholders for further commeatbmissions were received
from the Law Reform Commission, police prosecutjdigblic Solicitor's Office and

the Office of the Director of Public Prosecutions.

31 Established by section 90 of tBenstitutionand comprises, amongst others, the Chief Justide a
the Attorney-General

32 See for instance Chapters 13 and 14 oSilemon Islands Courts (Civil Procedure) RW2697.
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By this time, the CNURA Government had come intaveo with a stated policy
objective in its National Policy Statement to sgen the court system at all levels
of the Solomon Islands society. In pursuit of tlwatcome, an Evidence Bill
Committee was established and was chaired by a Balt judge with the Ministry
providing secretariat support. That committee ideldi representatives of Public
Solicitor’s Office, the Bar Association, DPP, Attay-General's Chamber, Ministry
of Justice and Legal Affairs and the Ministry ofliee, National Security and

Correctional Services.

The Evidence Bill Committee started its review td draft Bill in October 2008 and
approved a final draft in February 2009. This fidahft was then forwarded to the
Ministry of Justice and Legal Affairs, the judiggamagistracy and other government
legal stakeholders. It subsequently received thgpat of the Chief Justice, the
Public Solicitor’s Office, the DPP, the Attorney+@&al’'s Chamber and the Ministry.
The Law Reform Commission and Women in Law Assamiatalso made
contributions on human rights and internationaligatlons and the implications on
the treatment of women and children by the lawluidiog the law of evidence.
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3 Review of the BIll

In its review of the Evidence Bill 2009, the Comie# considered secondary

materials and also heard from certain key witnesses

Secondary Material

In order to review the Bill in its proper contexbhe Committee received briefings
from the Committee Secretariat on the history ef ldw of evidence and its sources
(common law and relevant UK statutes). The Commitikso received briefings on

the law of evidence in other common law jurisdinpincluding Australia.

Public Hearing

On Monday 22 and Tuesday 23June 2009 the Comntitkek public hearings with
view to hear from relevant officials of the Minigtconcerned and key stakeholders.
In that hearing, the Committee heard from repredemis and officials of:

* the Ministry of Justice and Legal Affairs;
» Attorney-General’'s Chamber;

» Office of Director of Public Prosecution
* Public Solicitor’s Office; and

* Solomon Islands Bar Association.

A complete list of withesses who appeared at tlaeihg is annexed asppendix 2.
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4  Issues Arising

Consultation

The work of the Committee is designed to ensure tiware is proper scrutiny of
proposed legislation. In that regard the Committe¢es that a number of the
witnesses representing private law firms invitedh® hearings declined on the basis
of not having sufficient time to review such a dabsal piece of legislation prior to
appearing before the Committee. The Committee hamany occasions entreated the
Government to consult widely with stakeholders befotroducing legislation to
parliament and placing it in the hands of this Cattea. The Committee continues to
hear that stakeholders are frustrated by the ldngied last minute consultation that
occurs in relation to the final Bills presentedParliament. The Committee feels that
this limits and frustrates the effectiveness of @mnmittee as witnesses have little to

prepare themselves adequately before being askagapar before the Committee.

The Committee notes that there was consultatiar poidrafting the Bill amongst the

legal and judicial fraternity and other authoritiesolved but not necessarily more
broadly. The Committee is aware that in 1987 atdraidence Bill was created and
had been circulated for consultation. Although #&swbrought to the attention of the
Committee that the current Bill is an update of 1887 draft and that over the years
there has been consultations, it is unclear whetiese consultations were only done
among the legal fraternity and not to the broademmunity which are those

stakeholders who present evidence.

While the Committee acknowledges that the Billteshnical in nature, it is too

import not to be widely circulated to all stakehetsl and the public before being
introduced into Parliament. Now that the Bill isfdde Parliament, the Committee
strongly suggests that the Ministry ensure thatethe a proper public awareness
program to ensure that all stakeholders, includirgpublic at large, know how they

will be affected by the new rules under the Bill.
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Common Knowledge, Evidence and Custom

Questions were raised by the Committee regardirsgoou and customary law not

being considered common knowledge by virtue of €#ali7 (5) of the BiIll.

A number of witnesses testified that there is aewdlversity of customs and
customary laws across the Solomon Islands. The tdwke land and its courts do
recognize the existence of various customs andewst laws. It is on the basis of
the diversity in customary beliefs, practices amatlgs that customs and customary
law are not considered a common knowledge. Whatbmamegarded as common
knowledge in one cultural group is not necessardgnmon in another. It has been
expressed and acknowledged by witnesses that tigertoe Bill is not taking away
the admissibility of custom laws. It is just inding that customary law is not

regarded as a matter of common knowledge due #rgity of customs.

A notable element in customary practice alludedoyowitnesses, and is directly
related to the Bill, was the oral passing down dadtdry through generations.
Questions by the Committee revolved on whetherotnaty related evidence can be
classified as hearsay evidence or opinion evidembe. witnesses pointed out that
provision is made in the Bill (in Clause 119, (8Jda4) respectively) stating that the
hearsay and opinion rules do not apply to the fticadhl laws and customs of a
Solomon Islanders tribal group. Therefore in thegard, evidence related to
traditional laws and customs are neither treateldeassay nor opinion evidence, but
recognize that there are various customs and casyopnactices in the country.

Related to the customs and customary laws wasstue iof reconciliation by means
of traditional practices such as exchange of fawdi @gs, and whether such practices
are recognized by the courts. A case in point W raised was where parties have a
case before the courts, but subsequently decideectmcile according to traditional
practice. The question was whether the case wawldepd before courts. Witnesses
agreed that customary laws are recognized by thdscand in such a case it usually
becomes a matter in which decision is usually nm@adthe prosecutor about whether
or not a matter will proceed where reconciliatias haken place. In this regard local

conventions or understandings developed withinoouminal justice system may not
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be necessarily codified by the Bill but will prolalbe retained when the Bill comes

into operation.

Evidence by Vulnerable Persons

The Committee sought clarification on Clause 19nfreitnesses; in particular why a
court need not exercise caution before convictimgecused where reliance is placed
on evidence given by a child, a victim of an offeragainst morality and in relation to

an offence against morality where there was delagporting the crime.

According to witnesses, the present rule (comm) faquires a cautious approach
by the courts on evidence from a child. Courtsiti@dllly take this approach because
of uncertainty as to whether the child remembedswarderstand what he/she saw and
heard, or might have forgotten or simply repeatisgevidence something mentioned
by other people (e.g., by the parents).

Evidence by victims of an offence against morabiyg evidence related to an offence
against morality where there was a delay in repgrtialso had in practice been
treated in the courts with caution. The cautionagpproach exercised by the courts,
according to witnesses, relates to the traditioaatl now questionable, view that it
was possible for a woman claiming to be a victinmagfe to have consented to the act
but later decided, for a range of reasons to h&vaeges brought against the alleged

rapist (e.g., a relationship gone sour).

Witnesses further expressed that there is a Idveisorimination involved when the
courts exercised caution with respect to the treatrof vulnerable withesses such as
women and children. On the same note, it was pwioté that judges do have the
capacity to weigh all relevant evidence and prdwartreliability and truthfulness
beyond reasonable doubt; without being told todagious. As such, Clause 19 seeks
to address the discriminatory practice by protectinlnerable witnesses and as well
as to encouraging confidence amongst judges i Hiality to accurately assess

evidence.

According to the witnesses, the courts will neeci¢sess evidence and be satisfied
beyond reasonable doubt as to the honesty andifityiaf that evidence, irrespective
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of the class of persons who are giving evidencerdis thus no need to draw a line
between classes of witnesses. Child withessegwadénce by victims of an offence
against morality will be assessed by the judgenduthe course of the trial in the
same way as any other witnesses and a provisitmsofature is consistent with other
jurisdictions where reform of the law had takencplaThis intention is also in line
with the provisions of the Bill which seeks to reraahe need for corroboration in
Solomon Islands. Removal of the rules relating twraboration and unreliable
evidence is further consistent with precedent gehb local Court of Appeal and with

internationally accepted practice.

Evidence and Sentencing (Murder)

Another issue which emerged at the hearing relatesses of murder in which the
death of a person is used as evidence in courtexXample, the Committee observed
that there were cases where an accused was piioeyond reasonable doubt) to have
murdered another, such that the occurrence of dedate victim was deemed to be
evidence of murder. Yet in the courts the verdichéd out to be of a lighter sentence

such as, for example manslaughter.

The witnesses explained that the grounds to aeguéccused of murder and instead
be convicted of manslaughter vary according to @sdgi\s one witness pointed out,
“One ground (in relation to evidence) may be a fihett deals with the issue of
intention. The court may exercise its discretiomgduce that to manslaughter if the
court is not satisfied with the element of intentidn such circumstances the accused
by virtue of his/her action, did not know that hisr action would result in death of, or
grievous bodily harm to, the deceased (no suchiioie); or was acting in self
defence. In such a case, it usually becomes tloeetiien and prerogative of the judge
to decide whether to convict for murder or for maaghter.

Accessibility of the Justice System by Victims ofrane

Another issue of interest was the accessibilitythed justice system to victims of
crime. The Committee raised questions based oanritlesirable situation where, as a
result of unethical litigation, an innocent suspeatls up being convicted of a crime
he/she did not commit. The question was whetherBilleaddresses this fear and

allows access to justice for those who may have kengly convicted.
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The Committee was assured that the courts alwaysitama control over its

procedures. Judges have full legal training and melr all submissions made by
counsel for the defence and counsel for the prasecuNitnesses stated that the Bill
“provides a way forward for this country to ensuteat when people have been the
victims of a particular class of crime, they do @access to justice’They further

expressed that for a very long time and in manfedeht countries, a large number of
people did not have access to justice; and it wag through a lot of work by

courageous people that in many country the lawbleas reformed to create a proper
balance between the rights of the victim and thats of the accused. Accordingly,
the Deputy Solicitor General stated thdt,is the opinion of those who have put

forward this Bill that that balance is properly rhet

Witnesses, Competence and Compellability

Of great interest to the Committee too was theeigglated to the competence and
compellability of a close relative to stand as éess in criminal proceedings and its
suitability to Solomon Islands cultural settingss stipulated in clause 34 and 35, the

Committee sought clarifications from witnesses.

According to witnesses, in general terms, all wsses are competent to give
evidence. Exceptions are the physically disablatl @ersons lacking the capacity to
understand a question about a fact or be understogving an answer. Clauses 34
and 35 declare that a close relative of a persamngeld, though competent is not
compellable to give evidence for the prosecutiodefence. It has been expressed by
the witnesses that the law recognizes the samatitparriage and clause 34 and 35

addresses adequately issue relating to closeuwetatif persons charged.

Flexibility for reform

The Committee also raised the issue of flexibility legislative reform. The

Committee noted that although on one hand thepBaVides legal framework for the
courts and accessibility for all, the Committee wasrested if a danger existed in
encoding Laws or rules which may make them rigid himder further development

in the future.
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Accordingly, the Committee was again assured thetian 3° of the Bill preserves
common law principles in relation to evidence bulydhose principles and rules that
are consistent with the Act are preserved. Thalsde part with the concern that was
raised. Secondly, in interpreting the Act, coustsuld play an important role in
applying the law to the circumstances that exisEalomon Islands and there will
undoubtedly be room for judicial interpretation adevelopment of what this law

means in this particular context.

Admissibility of Evidence

The Committee also posed questions relating touleeof admissibility of evidence,
the Committee raised the question as to under sihation is evidence classified as

inadmissible.

The Committee heard that the Bill does not clelslywhat is admissible but rather
the Bill provides a guideline and helps to clan¥hat is admissible and what is not

admissible. The Bill gives clarity on certain issseich as hearsay evidence.

The Committee notes that the Bill will not solvé @liestions on the matter but it
provides room for debate and gives discretion tafges to decide as to what is
admissible in any particular circumstance. In shie Bill provides direction and
guidance; it doesn’t provide necessarily a cleaswam in every particular

circumstance

Whilst the Committee is pleased with the provisiafighe Bill it strongly believes
that it is important for all parties to have camtgias to what would be allowed by the
courts, as well as having a minimal amount of jiadidiscretion so that injustices will

not occur due to inflexible interpretations.

Corroboration of Evidence

On the issue of corroboration of evidence the Cadmeminotes that the Bill will
abrogate the principles and rules of the common tlaat relate to the need for

corroboration of certain evidence.

333, This Act shall not operate as a Code and theciplizs and rules of the common law in relation to
evidence that are not inconsistent with this A, @reserved.
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In taking evidence the Committee heard that a ntgjasf all Common Law
jurisdictions have abolished the need for corrotioma Sections 7, 18 and 19 of the

Bill are examples of where there is no requirenfentorroboration.

The Committee also heard that one of the reasong mvany Commonwealth
jurisdictions have abrogated corroboration is du¢he argument that common law
discriminates against women especially when a womaa victim of an offence
against morality. Women have previously been digathged by arguments that they
have a tendency to lie especially in relation tedes of a sexual nature.

The Committee noticed that not all of the withedbes appeared in the hearings had
a similar view on the issue of Corroboration. Fraraple one of the witnesses was
concerned with clause 19 {Cktating that:

“the reason for me to state earlier that | haveeseoncern with regards to paragraph
(c) is in line with experience in this country thia girl or woman really asserts that
she has been attacked or raped then she should rfepomediately whether to the
Police or to her family. But to take weeks, montiedore reporting that incident is

highly questionable. That is where | base my coméer paragraph (c).”

The Committee was assured that despite the aboogatie Bill does not abrogate
judicial control over the process. There are, fample, clauses in the Bill, (136 and
137), which gives to the court power to reject evick if they believe that it would be
unreliable. What the Bill does is take away anoalis need for corroboration and

provides capacity in the court to make a deterrionat

Privilege against Self incrimination

Clause 146 of the Bill spells out privilege agaisslf incrimination. The Committee
guestioned the witnesses whether the privilegeneistéo the close relatives of an

accused, such as in the Truth and Reconciliatian@ission Act 2008.

3419. A court need not exercise caution before agimg an accused in reliance on the following
evidence — (c) evidence in relation to an offerg&irsst morality where there was delay in reporting
the crime.
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A witness explained that the privilege against gatfimination arose from the rule

that ‘everyone is innocent until proven guilty’. Aristing rule exercised in the courts
is that an accused person, in giving evidence igaonitted to admit to committing

the offence. The witness clarified that an accusedot obliged to answer any
guestions that would incriminate him/her, to sugdleat they had in fact committed
an offence somewhere, sometime ago. Clause 146latates that existing rule.

On the note of whether the privilege extends tatnets of the accused, as was done
in the Truth and Reconciliation Act 2008, it waspirad by a witness that privilege
does not extend to relatives. It was however, addithat provision was made in the
Truth and Reconciliation Act 2008 for privilege fex militants and their relatives.
Particularly to encourage them to provide evidefucethe Commission to pave the
way for reconciliation and to protect them fromrigeiimplicated and incriminated
from the evidence collected by the Commission.
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5 Recommendations

The Committee has reviewed the Bill and recommehdsthe government monitor
matters raised in this report, in terms of assgssts implementation and
effectiveness in achieving its important objectivesd report to Parliament 12

months after the commencement of the Act, and iitiqodar recommends:

1. The Committee be given sufficient time to ensui there is proper scrutiny of

proposed legislation.

2. Prior to gazettal of the Bill the Ministry of Jusgiand Legal Affairs undertake a

public awareness program on the new law;

3. At Committee Stage, the Minister should outline fimancial implications of
the Bill;

s

Hon. Severino Nuaiasi
Chairman

Bills and Legislation Committee
22 June 2009
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Appendix 1: Minutes

Minutes of Proceedings
Meeting No. 17

Monday 22 June 2009, Conference Room 2, Parliameunse, 2:45pm

1. Members Present
Hon. Severino Nuaiasi, (Chair) MP
Hon. Manasseh Sogavare, MP
Hon. Isaac Inoke Tosika, MP
Hon. Augustine Taneko, MP
Hon. Japhet Waipora, MP
Apologies:

Hon. Siriako Usa, MP
Hon. Nelson Ne'e, MP

Secretariat:
Mr. David Luta Kusilifu, Committee Secretariat
Witnesses:

Mr. James Remobatu, Permanent Secretary, Minidtryustice and Legal
Affairs

Ms. Pamela Wilde, Principle Legal Officer, Ministof Justice and Legal
Affairs

Mr. Rupeni Nawaqakuta, Legal Draftsman, Attorneyr@al’'s Chamber
Mr. Steven Woods, Deputy Solicitor General, Attgrtgeneral’s Chamber
Mr. Ronald B Talasasa, Director Public Prosecution

Mr. Douglas Hou, Director Public Solicitor
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2. Deliberation on Issues and Questions for the Publigearing

The Chair and Members thanked the Secretariathipteparatory work for
the Public Hearing.

The Committee Secretariat briefed the Committee.
3. Hearing into the Evidence Bill 2009
The Chair welcomed the witnesses and thanked tbethéir attendance.

The Chair opened the hearing and asked the witaéssetroduce themselves
and make any opening statements.

The witnesses made their opening statements togbsition on the Bill.
The Permanent Secretary provided an overview oBilhe
The Committee questioned the witnesses.
Evidence Concluded.
4. Close

The Chair thanked the witnesses for their attenelaHon. Taneko closed the
Committee’s deliberations with a word of prayer.

Meeting closed at 5:15 pm.
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Minutes of Proceedings
Meeting No. 18

Tuesday 23 June 2009, Conference Room 2, Parliarwarge, 2:00 pm

Members Present

Hon. Severino Nuaiasi, (Chair) MP
Hon. Manasseh Sogavare, MP
Hon. Augustine Taneko, MP

Hon. Japhet Waipora, MP
Apologies:

Hon. Isaac Inoke Tosika, MP

Hon. Siriako Usa, MP

Hon. Nelson Ne’e, MP
Secretariat:

Mr. lan Rakafia, Committee Secretariat
Prayer

Hon. Taneko said the opening prayer.

Chair's welcome and opening Remarks

The Chair welcomed and thanked the members for #itteindance, offered
apologies on behalf of members who were unabléténc and delivered his

opening remarks.
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3. Evidence Bill 2009

The Chairman of the Bar Association appeared befloee Committee and
present his opening statement to his position erBiH.

The Committee questioned the witnesses.
Evidence Concluded.
4. Close

Hon. Waipora said the closing Prayer and the Mgegimded at 3:40pm.

BLC — Report on the Evidence Bill 2009 23




BILLS AND LEGISLATION COMMITTEE

NATIONAL PARLIAMENT OF SOLOMON ISLANDS

Minutes of Proceedings
Meeting No. 19

Tuesday 30 June 2009, Conference Room 2, Parliadwme, 10:07am

Members Present

Hon. Manasseh Sogavare, (Chair) MP
Hon. Severino Nuaiasi, MP

Hon. Isaac Inoke Tosika, MP

Hon. Japhet Waipora, MP

Hon Nelson Ne'e

Apologies:
Hon. Siriako Usa, MP
Hon Augustine Taneko

Secretariat:

Mr. David Luta Kusilifu, Committee Secretariat
lan Rakafia Committee Secretariat

Stanley Hanu Committee Secretariat

Mr. Calvin Ziru, Committee Secretariat (Legal)

In attendance:
Mr. Warren Cabhill, Project Manager

=

Prayer
Mr Ziru said the opening prayer.

N

. Appointment of chair
The committee appointed Hon Manasseh Sogavareais Ch
The Chair welcomed and thanked the members andtaaat for their
attendance.

3. Committee briefed by the secretariat
The Secretariat briefed the Committee on the Edddteport 2009.

4. Chair's Report on the Evidence Bill 2009
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The Chair tabled his draft report, which havingrbpeeviously circulated,
was taken as being read a first time.

According to Standing Order 72 (8) the Chair praubthe question ‘That the
Chair’s report be read a second time page by p&nestion put and passed.

The Committee deliberated and sought advice amdifgs on relevant
matters from the Secretariat staff.

Consideration of the report concluded.

The Committee resolved on motion of Honourable Weghat the report be
the report of the Committee to Parliament.

5. Close
The Meeting ended at 10:40am.
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Appendix 2: Witnesses

Witnesses who appeared before the Bills and Ldgsl&ommittee on 18 June 2009
were:

1. Mr. James Remobatu,Permanent Secretary, Ministry of Justice and Legal
Affairs

2. Ms. Pamela Wilde, Principle Legal Officer, Ministry of Justice and dad
Affairs

3. Mr. Rupeni Nawaqgakuta, Legal Draftsman, Attorney-General’'s Chamber
4. Mr. Steven Woods,Deputy Solicitor General, Attorney-General's Chambe
5. Mr. Ronald B Talasasa,Director Public Prosecution

6. Mr. Douglas Hou, Director Public Solicitor

7. Mr. Frank Kabui, President of the Bar Association, Chairman of tlaevL

Reform Commission, and Governor — General elect.
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