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1 INTRODUCTION

The Bills and Legislation Committee (Committee) has completed its review of the
Telecommunications Bifl 2009 (“Bill”) introduced in the House during the current
(10™) meeting of Parliament by the Minister for Communication and Aviation. The
Bill was submitted to the Speaker through the Clerk to Parliament as required under
the Standing Orders* and following examination by the Speakerz, it was authorised it

to be introduced in the current Parliament meeting.

The Bill was read the first time on Monday 17 August 2009 during which the Second
Reading was adjourned to Monday 24 August to allow the Committee to complete
its report and give Members adequate time to review the Report. On 18 August
2009, the Committee considered the Bill and heard evidence from a range of
stakeholders. The Committee met again on Monday 24 August before the House sat
.and following its deliberations, the Committee makes this report to Parliament, with
recommendations, for the information of Members and for Parliament’s

consideration.

Terms of Reference

Pursuant to its mandate under the Standing Orders, the terms of reference of the
Committee in this instance is to examine the Bill and to report its observations and

recommendations on the Bill to Parliament.

Functions of the Committee

The Bills and Legislation Committee is established under Standing Order 71, an Order
made pursuant to the Constitution®, and under that Order has the functions,

together with the necessary powers to discharge such, to:

(a) examine such matters as may be referred to it by Parliament or the
Government;

(b) review all draft legislation prepared for introduction into Parliament;

! Standing Order 44 (1).
2 As required by Standing Order 45 (1).
3 Section 62, Constitution of Solomon Islands 1978.
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(c)

(e)

(f)

examine all subsidiary legislation made under any Act so as to ensure
compliance with the Acts under which they are made;

monitor all motions adopted by Parliament which require legislative action;
review current or proposed legislative measures to the extent it deems
necessary;

examine such other matters in relation to legislation that, in the opinion of
the Committee require examination; and

make a written report to each Meeting of Parliament containing the
observations and recommendations arising from the Committee’s

deliberations.

Membership

The current members of the Bills and Legislation Committee (9th Parliament) are:

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon.

Severino Nuaiasi, MP (Chair)
Manasseh Sogavare, MP
Siriako Usa, MP

Isaac Inoke Tosika, MP
Augustine Taneko, MP
Nelson Ne’e, MP

Japhet Waipora, MP
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2

POLICY BACKGROUND

Purpose of the Bill

The objects of the Bill are:

(a)

(b)

(k)

to open up the Telecommunication market and remove exclusivity of
providing telecommunications systems and services under the current laws;
to provide for functions, duties and powers of the Minister and to establish
the Telecommunications Commission and provide for its functions and
powers;

to provide for the administrative and financial provisions in relation to the
work of the Commission and fees payable by service providers;

to regulate licensing of service providers;

to provide for universal access regime;

to manage radio spectrum;’

to regulate licensing;

to regulate competition, interconnection and access, pricing, equipments and
technologies and protection of consumers;

to provide for national numbering plan;

to provide diépute and appeals mechanisms; and

to provide civil penalties and offence provisions.

Background

At Independence, Solomon Islands relied on the Telecommunication Act passed in

1972 to regulate and administer telecommunication services in the country. The

original act was passed at that time when there was an expectation of the existence

and continuation of a monopoly.

In 1989 the Solomon Telekom (Limitation of Liability) Act [Cap 114] was passed by

Parliament. Ten years later, in 1998, a 15 year exclusive licenses was awarded to

Solomon Telekom Company Limited. This exclusive license was formally granted in

November 2003 after lengthy negotiations during the period of civil unrest when it

was perceived that no other operator would be remotely interested in providing
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Telecommunications services to Solomon tslands. As part of the agreement, Solomon

Telekom was to review in a good faith, its exclusive rights after a period of 5 years.

In early 2006, some two years before Solomon Telekom was obliged to negotiate its
exclusive rights, Solomon Telekom announced after Government persuasion that it
would welcome competition in the telecommunications sector subject to a number

of conditions, the most important of those being:-

1. A new telecommunications legislation be made, to the satisfaction of
Solomon Telekom and one which provides a fair and level playing field for all
participants.

2. An the new telecommunication legislation provide for an independent
regulator, free from political interference; and

3. Fair and reasonable compensation for the early loss of Solomon Telekom’s
exclusive rights, coupled with adequate compensations for its obligations to

provide services to loss making customers.

Following several years of negotiations, discussions and review between the
Government and Solomon Telekom, the Telecommunications Bill 2009 is complieted

and now before Parliament.

The Bill will repeal the Solomon Telekom (Limitation of Liability) Act [Cap 114]. The
new Bill provides a regulatory framework that will enable significant competition
between all telecommunication services providers and does that in a way where the
burden of regulation is reduced as much as possible. On the one hand the Bill
provides for a telecommunications commission that has real power and is capable to
properly regulate competition, something not needed before because there has not
been competition and for which the original Bill did not adequately provide, whilst at
on the other hand, it sets up a system where the service providers will be able to
negotiate with themselves in many respects and make determinations and
agreements among themselves for the proper sharing of services or interconnection

agreements and the like.
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The Bill provides for a balance between the power of the regulator and the rights of
the service providers. The Bill is drafted to anticipate a time when there will be
vigorous competition among telecommunication providers in Solomon Islands and
enable fdr that competition to occur unhindered as best as it can in an unregulated

environment, but at the same time provides proper regulation by the Commission.

The work on the Telecommunication Bill began in 2005. A World Bank consultant
was engaged in the drafting and subsequently came up with the first draft that year.
The Bill is the central part of the Government’s package of measures to assist
Solomon Islands to enhance national economic and social development by
promoting the ongoing development and effective utilization of the

telecommunications, infrastructure services in the country.

The Bill is consistent with the telecommunications sector policy, which the CNURA
Government adopted in June 2008. The significant change this Bill will bring to the
country is the introduction of competition to the telecommunication sector. The
Government decided to introduce competition in the telecommunications market
because it believes it is a more superior system than the monopoly system in

achieving Government’s objectives for the telecommunication sector.

This Bill will provide a legislation to regulate and manage competition in the
telecommunications market. Effective regulation of the telecommunications sector is
necessary in order to ensure the Government’s objectives in telecommunications are
achieved. The Government perceived that progress in this area is a matter of
national importance. Information and technologies have proven to be crucial
enablers of business productivity and economic growth. Poor telecommunication
infrastructure and poor telecommunication service will impact negatively on the

local economy.

With the Bil, the Government intended to promotes rapid expansion of
telecommunication infrastructure and services in the country, promoting access to
Solomon Islanders to the widest possible range of efficient, reliable and affordable
telecommunication services competitively provided in a fairly regulated market,

facilitating the supply of telecommunication services to Solomon Islanders who may
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not otherwise receive this services on a commercial basis or on an affordable price,
promoting national economic and social development by promoting the ongoing

development and then effective utilization of telecommunications in the country.

The Bill addresses the following:-

* The role of the Minister and establishment of the regulator known as the
Telecommunications Commission.

» Financial matters relating to the budget and funding of the Telecommunications
Commission.

» The ability of the Telecommunications Commission to issue determination,
orders and regulations.

» The issuance of licenses to service providers.

» The establishment of a universal access plan and the means of funding universal
access.

=  Management of radio spectrum, control of anti competitive practices.

* Terms relating to interconnection and access and essential facilities.

» Regulation of Telecommunication prices, requirements for Telecommunication
equipment

*» Management of numbering resources and access to public and non public land

for Telecommunications licenses.

This Bill is formatted on a based practice model developed by the World Bank.
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3  REVIEW OF THE BILL

In its review of the Bill, the Commitiee primarily considered submissions and

evidence presented in public hearings.

Public Hearing

The Committee held a public hearing on Tuesday, 18 August 2009, with the view to
hear from relevant officials from the Ministry of Communication and Aviation,
Ministry of Finance and Treasury Economic Reform Unit and key stakeholders. The

following witnesses appeared before the Committee at the hearings:

e Controller Communications, Ministry of Communication and Aviation
e Technical Advisor, Economic Reform Unit, Ministry of Finance

e Deputy Solicitor General, Attorney Generals Chambers

e Legal Draftsman, Attorney Generals Chambers

e External Legal Counsel, Solomon Telekom

e Director Business Development, Digicel Pacific

e Head of Business Development, Digicel Pacific

e Project Manager, Sites Acquisition Services Ltd.

e Research Officer, Law Reform Commission

A complete list of witnesses who appeared at the hearing is annexed as Appendix 2.
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4  ISSUES ARISING

CONSULTATION

This Bill is a very important document which represents a significant milestone in
terms of the telecommunications market in the Solomon Islands. Whilst the Bill is a
very important and necessary document, it is also a very technical and complex

document.

At the outset, the Committee raised the issue of the level of consultation,
preparation and who was primarily responsible for the drafting of the Bill. The
Attorney General’'s Chambers submitted that the first draft of the Bill was prepared
in 2005. It was revealed that since then ongoing consultations periodically occur
between the Government and the World Bank. Over the last 12 months there have
been intense negotiations and consultations between the World Bank drafter and a
team representing the Government and also involving representatives of Solomon

Telekom Company Limited on the final drafting of the Bill.

The World Bank provided the drafting expertise and the policy determinations were
made by the Government. During then a number of ongoing consultations between
representatives of the World Bank and the Government where discussions were
focused on the policy aspects of the Act. The World Bank provided advice on the
world best Telecommunication practices in relation to many other aspects of the
telecommunications sector. Other relevant stakeholders including the Attorney
General Chambers, the Ministry of Finance through the Economic Reform Unit also

had a significant involvement in the consultation stage.

The Committee further enquired if there were consultations done with other
relevant ministries and organizations prior to and after the drafting. It was revealed
by Controller of Communication that the Government through the Ministry of
Communication and Aviation organized three public stakeholder meetings where
invitations were sent to a significant number of people, however only about 15

people turned up to give comments.
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In relation to initial consultations, the Committee also sort clarification as to the cost
implications during the initial drafting period and consultations. The Committee
heard that the remuneration of a technical advisor was met by the World Bank.
There were no financial costs borne by the Ministry, however, there was a significant
amount of time that was required by the Ministry and other Government
departments in terms of providing input, comment and response to the drafting

associated with the Bill.

TELECOMMUNICATION COMMISSION

The proposed Bill provides for the establishment of a Commission which will be a
statutory body that administers the act. During the hearing the committee heard
that the need of a commission was the result of consultations between the
Government and Solomon Telekom in which both parties agreed that there be a
telecommunications commission fully independent from political interference, that
is properly funded and with ample regulatory powers with members chosen by an

independent evaluation committee.

The Committee also heard that the need for a Commission was borne from long
experience under the present Telecommunications Act. Solomon Telekom were
often faced with situations where it felt that the Telecommunications Authority was
not acting independently and was in fact either being subject to political pressure or
indeed pressure from outside players. Thus because of the experience Solomon
Telekom was quite insistent on the need for an independent regulator to be

established.

= Single Commissioner

The Committee sought clarification on Part 2 of the Bill particularly on the rationale
behind establishing a Telecommunications Commission with a single individual as the
Commissioner. Witnesses from the Attorney General's Chambers stated that the
Telecommunication’s Commissioner will be a highly skilled expert in

telecommunications or a highly skilled expert in relation to the administration and
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conduct of a Commission like the Telecommunication’s Commission and it is
anticipated that at least for the first number of years that, the po.sition will be held
by an expatriate. This was because currently there is not a person within Solomon
Islands with the particular expertise required to conduct the role of the
commissioner in the context of a highly competitive environment with all of the

complexities that that brings.

The possibility of having a three man commission was debated at length by the
Ministry. It was determined that for the reasons mentioned, a single commissioner
was the best system. If there were two other commissioners in a three men
commission then the cost of the Commission would be significantly increased or
alternatively if only one of the commissioners was an expatriate and the other two
were not, there could be a significant imbalance in expertise and that would negate
or potentially negate the skill of the commissioner. The model allows for the
employment of a highly skilled commissioner and places upon him an obligation to
train and build up within Solomon Islands an expertise in Telecommunications so
that reliance upon an individual expétriate would not continue into the long term.
The Committee heard that having a single person commissioner was not unigue.
Other jurisdictions in the pacific in including Vanuatu, Papua New Guinea, and
Samoa have the similar arrangements and that the rationale behind a single person

commission is that it would be more cost effective.
= |ndependence of Commission

In relation to clause 5 of the proposed Bill, the Committee is concerned with the
Commissioner’s level of independence, particularly from political influences. In
taking evidence the Committee heard that the commissioner will be independent in
his role and in his decision making process. The selection process for the
Commissioner is quite rigorous. The Commissioner will be appointed by the Minister
upon the recommendation of the Evaluation Committee. The Minister can accept or
reject the recommendation; however, the Minister cannot vary the recommendation

and appoint someone the Minister chooses.
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Further, the Committee heard that the Bill provides for circumstances in which the
Commissioner can be suspended or removed from office if there is a serious breach
of the terms and condition the appointment. There are other terms or conditions
which include matters relating to dishonesty and corruption. This ensures that the
Commissioner remains accountable and can be removed if he/she acts

inappropriately.

The Committee strongly believes that the Commission should contain more than one
Commissioner. This is very important particularly if the Commission is to be truly
independent from the political pressure. The Committee is also not convinced that
the position of Commissioner can and should only be held by an expatriate person.
In a three man Commission, the Chairman can be an expatriate Commissioner, but
locals with significant experience and background in telecommunications can also be
part of the Commission and be guaranteed to learn from the expatriate for the

purposes of taking over the position of Chairman.

LIBERALIZING THE MARKET

= Rationale and approach

One key aspect of the Bill is the liberation of the Telecommunications market. During
its deliberations, the Committee noted that the Bill seeks to achieve this but only to
a certain extent. For instance, the Bill opens up the telecommunications market but
limits new entrants to mobile service providers. Solomon Telekom still appears to
have an advantage as a dominant service provider in telecommunications markets,

despite the intentions for the market to be opened up.

The Committee heard from the Deputy Solicitor General from the Attorney General’s
Chambers that the Bill provides for a new mobile entrant to commence providing
services in April 2010. Once a new mobile entrant commences in April 2010 the rest
of the telecommunications market will open up in April 2011, This appears to be
designed to allow Digicel Pacific to enter the telecommunications market as soon as

possible.
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The Bill provides for a staged introduction of competition in relation to all aspects of
telecommunications. Currently, Solomon Telekom holds an exclusive license in
relation to all aspects of telecommunications. Thus, as part of the Consultations
between the Government and Solomon Telekom, both parties agreed to have a
phased introduction of competition for the benefit and in the best interest of

Solomon Istands.

The Committee heard that the purpose of having a phased introduction of
competition is to ensure that from day one the Commission can act on the basis that
Solomon Telekom is dominant and review areas which it wants to open for new

entrants.

Another reason for a phased introduction of competition is the fact that license
granted to Solomon Telekom in 2003 gave it exclusivity in relation to all aspects of
telecommunications. Therefore during consultations on the Bill Solomon Telekom
and the Government agreed that the market will open to a new mobile entrant in
April 2010 and also agreed to a delayed introduction of other aspects of

telecommunications.

= Cabling and Network

The Committee was also concerned that despite the intention to liberalise the
market, cabling and network in Solomon Islands was still to be undertaken by

Solomon Telekom.

The Deputy Solicitor General pointed out that upon the issuing of licence the new
entrant can commence building a mobile network. Likewise in relation to any other
aspects of telecommunications, once a company is licensed or otherwise given
permission by the Telecommunications Commission it can commence preparatory
work for the purpose of being able to commence the service on the date the license

is formally issued.

Digicel however submitted that cabling and network was not a restriction to them

and their ability to provide the kind of telecommunication services that would be
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